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RECEIVERS APOINTED IN 
CHANCERY. 


DISTRAINING FOR RENT. 


THE question as to the right of a re- 
ceiver appointed by the Court of Chan- 
cery to distrain on the tenants, has been 
a subject of doubt, at least, as to the 
mode of proceeding. It has been said 
that he ought, in every case to apply to 


the Court which appointed him, whilst | 


this opinion is modified by others so as 
to make the application necessary in 
some particular cases only. It has like- 
wise been made a question whether. or 
not the receiver should distrain in his 
own name. Some recent English deci- 
sions on these points are worthy of notice. 

In Pitt v. Snowden, 3 Atk, 750, Lord 
Hardwick said that receivers appointed 
by the Court of Chancery havea power, 
where they see it necessary, to distrain 
for rent and need not apply previously 
to so acting for a particular order for 
that purpose; and that he often won- 
dered at their doing it, as it gave the 
tenant an opportunity of conveying his 
goods off the premises in the mean time, 
for the court never makes an immediate 
order for a distress, but allow, on such 
application, a future day for a tenant to 
pay. He added, however, that if there 
should be any doubt who had the legal 
right to the rent, then the receiver, as he 
must distrain in the name of the person, 
who has that right, would very properly 
make an application to the court for an 
order. In Brandon v. Brandon, 5 Madd. 
473, a motion was made on behalf of one 
Powell, a receiver appointed in the cause, 
that it might be referred to the master to 
inquire and state whether it would be for 
the interest of the parties interested in the 
rents and profits of the testator’s estates 
that the receiver should be at liberty to 
make the distress, or to take any other 
proceedings against tenants in arrear; and 
that in case the master should be of opi- 








nion that it would, then that the receiver 
might be at liberty to make such distress- 
es, or take such other proceedings in the 
name of the trustees; and that the ex- 
penses attending the same might be al- 
lowed him in his accounts. In support 
of this motion it was said that the receiver 
wished for the sanction of the court before 
he proceeded against the tenants, especi- 
ally as he must (it was said) distrain in 
the name of the trustees who have the le- 
gal estate. The effect of the distress 
might be to ruin the tenants, who, besides, 
might replevy and occasion considerable 
expense. But the Vice-Chancellor ob- 
served :—the register states that the prac- 
tice is for a receiver to distrain upon his 
own discretion for rent in arrear within the 
year ; but ifin arrear for more thana year 
then an order is necessary.” 

The dicta of Lord Hardwick were re- 
lied on in Ward v. Shew and another, 9 
Bing. 608, where an authority was given 
to tenants to pay their rent to J. S., and it 
was declared that his receipt should be a 
sufficient discharge for same. It was 
contended that as J.S. had thus an au- 
thority to receive the rents he was enti- 
tled to distrain upon the same principle as 
a receiver appointed by the Court of 
Chancery. The court,. however, held 
otherwise, but not at all impeaching the 
doctrine as to receivers appointed by the 
Court of Chancery. Tindal C. J. said, 
“T think we may decide this question 
without infringing on the rule as to a 
receiver of the Court of Chancery. Such 
a receiver is an officer appointed by the 
court under certain well-known rules, and 
responsible to the court for any abuse of 
authority ; here, by the very terms of the 
instrument under which the defendant 
justifies, the tenants only are authorised to 
pay their rent to the defendant, and to 
take his receipt as a discharge.” — ; 

The next question to be considered is, 
whether, where a receiver does distrain, 
the bailiff making distress should make 
cognizance under him, * eas the par- 
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ties beneficially interested in the property. 
In Dancer v. Hastings, 4 Bing. 2, in re- 
plevin cognizance was made by a defend- 
ant as bailiff to R. W., for rent arrear on 
a demise from R. W. At the trial, the 
demise appeared by the lease to be from 
R. W., a receiver appointed by the Court 
of Chancery (in a cause wherein A. B. 
was plaintiff and C. D. defendant), to the 
plaintiff in the action, for a term of four- 
teen years, he paying to R. W., or any 
future receiver, the sum of £20 per annum. 
A verdict having been found for the de- 
fendant a motion was made to set it aside, 
on the ground that the nature of the les- 
sor’s title appearing upon the lease, the 
bailiff ought to have made cognizance 
under the persons bereficially interested 
in the property, and not under the mere 
receiver. It was contended, that the les- 
see held of the person beneficially entitled, 
and that though the receiver might de- 
mise, he could only do so for the benefit of 
the owner. And that if the receiver might 
have sued on a covenant made to him, at 
all events he could not distrain, for he had 
no reversion, and there was no instance of 
an action in which a receiver had been 
a plaintiff. But the court said they were 
clear that the plaintiff could not take a 
lease from R. W. and then turn round and 
say that R. W. had not demised; and 
Gaselee, J. observed that probably it was 
not decided who was interested in the 
property ; so that if the receiver were ex- 
cluded, there would be no one who could 
distrain. In the earlier case of Hughes v. 
Hughes. 1 Ves. sen. 161: 3 Bro. C. C. 87, 
8. C. a motion was made that a receiver 
might be at liberty to distrain for rent. It 
was said at the bar, that the person having 
the legal estate must distrain, the distress 
must be in his name. The Lord Chan- 
cellor said, “I thought not; but that the 
attornment gave the right to the receiver. 
It is necessary to compel the tenant to at- 
torn. Ifyou had the attornment, you must 
distrain in the name of the receiver, not of 
the other, because there is no privity.” 





PRACTICAL POINTS. 
LIFE INSURANCE. . 


A clause is very usually inserted in 
policies of life insurance, exempting the 





office from payment of the money on the 
suicide of the person insured. When the 
policy is wholly silent on this subject, 


‘there is no doubt that the money may be 


recovered, when the suicide can be clearly 
proved to be the result of adiseased mind. 
The Amicable Life Insurance v. Balland, 
10 Selw. N. P. 10th ed. 1033 ; 4 Bli. 294. 
But when there is an exception if the 
party insured “commit suicide,” or “ die 


by his own hands,” there is some difficul- ~ 


ty in coming to a correct conclusion. In 
an unreported case, mentioned arguendo 
by Wilde Serj’t., 5 Scott, N. S. 422, of 
Garrell v. Barclay, which was an action 
brought by the executors of one Daniel 
Rainier, on a policy for £3,000 effected 
in the Roch Assurance office; the policy 
did contain a proviso against suicide, and 
it appeared that Mr. Rainier, who had 
before shown symptoms of mental aber- 
ration, had left his house between five and 
six o'clock mm the afternoon, and was on 
the following morning found drowned, 
under peculiar circumstances, in a pond. 
A coroner’s inquest had returned a verdict 
that he destroyed himself, being in an un- 
sound state of mind. Lord C. B. Alez- 
ander, who tried the action, said to the 
jury, “ He was, beyond all doubt, insane. 
You must make in some degree a leap in 
the dark. I have seldom met with a 
case in which there was equal uncertain- 
ty. When aman is found, under circum- 
stances detailed in the evidence you have 
heard, drowned in a pond, being proved to 
have been previously ina state of derange- 
ment, the prima facie presumption is, that 
he went there for the purpose of self-de- 
struction. The question is, whether the 
evidence that has been adduced removes 
that prima facie presumption? You are 
left to guess. It is difficult to apply the 
rules of reason to the conduct of one, who 
is confessedly not acting under the influ- 
ence of reason. It is for you to cut this 
knot. The jury returned a verdict for 
the plaintiff, for the sum insured, being of 
opinion “that Mr. Rainer did not commit 
suicide ;” and their verdict was acquiesed 
in. In a very recent case of Borradaile 
v. Hunter, 5 Scott, N. S., 418, the facts 
were these: In the year 1828, a policy 
was effected by one W. B., upon his own 
life in the London Assurance Society, 
with a proviso that in case the assured 
should among other things, die by his own 
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hands, the policy should be void. In 
1838, the assured being at the time of 
unsound mind precipitated himself from 
Vauxhall Bridge into the Thames and 
was drowned. In an action brought by 
his executor upon the policy, the jury 
found that the assured “ voluntarily threw 
himself into the river, knowing at the 
time that he should thereby destroy his 
life, and intending thereby to do sc; but 
at the time of committing the act he was 
not capable of judging between right and 
wrong ;” it was held by Coltman, Ersk- 
ine, and Maule, J. J., Tindal, C. J., dis- 
sentiente, that upon this finding the de- 
fendant was entitled to the verdict; and 
that the proviso embraced ail cases of in- 
tentional self-destruction. There are some 
circumstances however, in addition to the 
great weight to be given to the doubts of 
the Chief Justice which go somewhat to 
shake this decision. The life of W. B. 
had also been assured in the Law Life 
Assurance and Equitable offices, one of 
these assurances being effected by W. B. 
himself, about two years before his de- 
cease. These several sums were paid 
without demur, and the principal case was 
compromised, the office agreeing to pay 
the executor of the deceased the value of 
the policy on the day preceding the day 
of his decease, and to forgo his costs, 
Borradaile v. Hunter, 5 Scott, N.S. 418. 


INFLANTS NECESSARIES, 


It is perfectly clear that from the ear- 
liest time down to the present, the word 
necessaries Was not confined, in its strict 
sense to such articles as were necessary 
to the support of life, but extended to arti- 
cles fit to maintan the particular person 
in the state, station, and degree of life in 
which he is. In a recent case in Eng- 
land it appeared that the infant was an 
undergraduate at Trinity College, Cam- 
bridge, it was held that a Bill which con- 
sisted of charges for dinners, deserts, pas- 
try and fruit, extending from December 
13th, 1840 to January 7th, 1842, and 
amounting in the whole to £7. 0. 7. could 
not be allowed as necessaries ; among the 
items were the following, 





1841. 
Feb. 17, Soda water and acidulated drops, - 16 
Mar. 22, lozenges, - - ew ae. 4 
April 13, Oranges, jelly, biscuits and pastry, 2 9 


Lord Abinger, Chief Baron, said, “the 
question is whether, on the face of this 
bill, we see any articles that we should 
think have been considered by the jury, 
under all the circumstances of the case, 
as necessaries, and we think there are 
none.” Parke, B., said, “This is the 
case of a young man resident in the town, 
and having from his college every thing 
necessary for a person in statu papillart. 
The only items which could possibly be 
necessary, are those to which reference 
has been made. If there had been any 
explanation of the circumstances under 
which they were supplied, it might possi- 
bly have varied the case, but no explana- 
tion whatever is given of them.” Brook- 
er v. Scott, 11 Mee. and W. 67. 








IN CHANCERY. 


Before the Hon. Reusen H. Watworrtn, 
Chancellor of the State of New 


York. 


In the matter of the Receiver of the City 
Bank of Buffalo. 


ACTS ABOLISHING OFFICE OF BANK COM- 
MISSIONERS—ITS EFFECT ON SUITS PRE- 
VIOUSLY COMMENCED. 


A Bill was filed by the Bank Commissioners against 
a corporation charging it with insolvency, and 
with a violation of its character, and praying 
for an injunction to restrain the corporation and 
its officers from exercising any of its franchises 
and privileges, and for the appointment of a 
Receiver to distribute the profits and effects 
among the creditors, a final order for an in- 
junction, and for the appointment of a Receiver 
was made accordingly. ‘Subsequently an order 
was made according to the directions of the 
Statute to restrain the creditors from proceed- 
ing at law against the Bank, and requiring 
them to exhibit their claims and demands to the 
Receiver, and become parties to the suit within 
a time specified by the order, in pursuance of 
which various claims were presented to the Re- 
ceiver,some of which were allowed by him and 
others were rejected. The cause was brought 
to a bearing upon the Bill as confessed a it 
the corporation, and bya final decree it was 
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adjudged that the Bank had forfeited its corpo- 
rate rights and privileges, and it was perpetually 
enjoined from the exercise thereof, and it was 
by such decree declared that the corporation be 
continuedin existence so far only as ought to be 
necessary to enable the Receiver to collect for- 
eign debts, and to recover the foreign property 
in the name of the corporation, but for no other 
purpose whatever; and that when those objects 
should be accomplished the corporation should 
be deemed to be actually dissolved. The par- 
ties who had presented their claims against the 
Bank not having agreed to the appointment of 
referees to settle their claims, which were re- 
jected by the Receiver, applied to the court 
for the appointment of such referees, as author- 
ised by the article of the revised statutes relative 
to the powers, duties and obligations of trus- 
tees of insolvent debtors. . The Receiver applied 
to the court and obtained an order referring it to 
a master to settle and adjust all such claims 
which had been presented within the time al- 
lowed by the former order and disallowed by the 
receiver, except such as the claimants and the 
receiver should within thirty days mutually 
agree torefer to referees to settle and adjust ac- 
cording to the statute. None of the claims 
having been submitted \o the referees within the 
time prescribed, the master proceeded in the re- 
ference as to such claims and made his report in 
relation to one of such claims at the time when 
the act of April the 18th, 1843, abolishing the 
office of Bank Commissioner went into opera- 
tion. That act having made no provision for 
the revival or continuance of such suits in Chan- 
cery, commenced by and in the name of the 
Bank Commissioners, the master doubted whe- 
ther he had a right subsequently to proceed in 
the execution of the order of reference. On 
application by the Receiver for the instruction 
and direction of the court in relation to the 
settlement and adjustment of certain claims 
against the Bank: Held, that although any of 
the creditors of the Bank who had presented 
and proved their claims to the satisfaction of the 
Receiver, under the order for that purpose 
made by the events might file a supplemental 
Bill to revive and continue the proceedings, 
that similar permission would be, given to any 
creditor who had presented his claim to the Re- 
ceiver within the time limited by the order for 
that purpose, upon the presentiment of a peti- 
tion upon oath showing that his claim which 
had been rejected by the receiver was a valid 
claim against the Bank at the time of its failure. 
But a revivor of the proceedings is not necessary 
where there is no further litigation to be had 
with the defendant in the original suit, and 
when the only questions to be settled are be- 
tween the different creditors claiming payment 
out of a fund which is in the possession of an 
officer of the court and under its control. 


Tuts was an application by the receiv- 
er of the property and effects of the City 
Bank of Buffalo for instruction and di- 
rection of the court in relation to the set- 
tlement and adjustmust of certain claims 





against the Bank, which had been pre- 
sented to and disallowed by him. 

A Bill was filed by the Bank Commis- 
sioners against the corporation, charging 
it with insolvency, and with a violation 
of its character, and praying for an in- 
junction to restrain such corporation and 
its officers from exercising any of its 
franchises and privileges and for the ap- 
pointment of a receiver of its property 
and effects, to distribute the same among 
its creditors, &c., and upon due notice of 
the application to the proper officers of 
the bank, a final order for an injunction, 
and for the appointment of a receiver was 
made accordingly. Subsequently an order 
was made, according to the directions of 
the statute, to restrain the creditors from 
proceeding at law against the bank, and 
requiring them to exhibit their claims and 
demands to the receiver and become par. 
ties to the suit within a certain specified 
time in that order. In pursuance of such 
order various claims were presented to the 
receiver; some of which were allowed by 
him, and others were rejected. The cause 
was afterwards brought toa hearing upon 
the Bill taken as confessed against the 
corporation, and in July, 1841, the Chan- 
cellor made a final decree thereon, ad- 
judging and declaring that the bank had 
forfeited its corporate rights and privileges, 
and perpetually enjoiming it from exercis- 
ing them; that the corporation be contin- 
ued in existence so far only as might be 
necessary to enable the receiver to collect 
foreign debts, and to recover foreign pro- 
perty in the name of the corporation, but 
for no other purpose whatever; and that 
when those objects should have been ac- 
complished the corporation should be 
deemed actually dissolved. The final 
decree also directed the payment of the 
costs of the complainant’s solicitor out of 
the funds of the bank in the hands of the 
receiver. 

The parties who had presented their 
claims against the Bank not having 
agreed to the appointment of referees to 
settle their claims, which were rejected by 
the receiver, now applied to the Chancellor 
for the appointment of such referees, as 
authorized by the articles of the revised 
statutes relative to the powers, duties and 
obligations of Trustees of insolvent deb- 
tors. The receiver applied to the Chan- 
cellor and obtained an order referring it to 
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a master to settle and adjust all such 
claims which had been presented within 
the time allowed by the former order and 
disallowed by the receiver except such as 
the claimants and the receiver should, 
within thirty days, mutually agree to re- 
fer to referees to settle and adjust accord- 
ing to the statute. And none of the 
claims having been submitted to the re- 
ferees within the time prescribed, the 
master proceeded in the reference as to 
such claims and had made his report in 
relation to one of these claims at the time 
when the act of the 18th April, 1843, 
abolishing the office of Bank Commis- 
sioner went into operation. That act 
having made no provision for the revival 
or continuance of suits in chancery, com- 
menced by and in the names of the Bank 
Commissioners, the master doubted whe- 
ther he had a right subsequently to pro- 
ceed in the execution of the order of refer- 
ence to him. And the object of this 
application was to obtain the decision 
and direction of the court in the pre- 
mises. 

Tue CuancEeLtor.—The sixth section 
of the act abolishing the office of Bank 
Commissioner, (Laws of 1843, p. 301,) 
authorizes the comptroller in certain cases 
to appoint an officer as a substitute for 
those whose office is abolished. But his 
powers and duties do not appear to apply 
to a case like the present, where a bank 
has already been proceeded against ; even 
if he would be authorized to institute a 
proceeding in this court for an injunction 
against the bank which he is appointed to 
examine. The power of such special 
commissioner to apply in his own name 
for an injunction, or for the appointment 
of a receiver against the particular bank to 
which his appointment relates is at least 
doubtful. For the legislature in the adop- 
tion of the sixth section of the act appear 
only to have had in contemplation an 
examination into the conduct of the bank. 
And if they had intended to give him 
the power which the former bank commis- 
sioners, or a majority of them, jointly 
possessed, in instituting proceedings 
against the bank in this court, they pro- 
bably would have employed different 
language to signify that intention. 

But although the statute has made no 
provision for the revival or continuance 
of a suit of this kind, commenced by the 





bank commissioners, if a revival is abso- 
lutely necessary for the purposes of justice, 
this court-has unquestionably the power, 
upon a proper bill filed by a party interest- 
ed in such revival, or by the attorney- 
general if the interest of the people re- 
quires it, to allow the proceedings already 
instituted to be continued. In cases of 
this kind, after the making of the final 
order for the appointment of a receiver, 
such receiver becomes absolutely entitled 
to all the property and effects of the cor- 
poration for the purpose of distributing the 
same among the creditors and stockhold- 
ers—(2 R.S. 464, § 42, and 469, § 67). 
Such final order is therefore in the nature 
of a decree in an ordinary creditor’s suit 
against executors, or others, who are 
trustees of a fund upon which several dis- 
tinct creditors have claims for the pay- 
ment of their debts rateably, or according 
to a specified order of priorities. In cases 
of that kind, creditors who are noi nomi- 
nal parties to the suit, make themselves 
such parties in fact, by coming in and 
presenting their claims to the master un- 
der the decree, and submitting themselves 
to the jurisdiction of the court, for the set- 
tlement and adjustment of their respective 
elaims upon the fund, as directed by the 
decree or order under which such claims 
are presented. A creditor who comes in 
and makes his claim under such a decree, 
is quasi a party to the suit and entitled to 
the benefit of the decree, as such party, 
and may be restrained from proceeding 
at law for the recovery of his debt after he 
has made his election to proceed in this 
court for the recovery of his debt under 
the decree. (Farnham v. Burroughs, 1 
Dick. Rep. 63.) And it is now settled 
that after such a decree, a creditor who is 
entitled to come in under it, although he 
has not so come in, and is not in facta 
party, may be restrained from proceeding 
at law, and be compelled to come in under 
the decree, or lose his claim upon the 
fund. (Douglass v. Clay, 1 Dick Rep. 
393 ; Mocher v. Reed, 1 Ball and Beatty 
318. Goate v. Fryer,2 Cox C. C. 201.) 
Neither will he be permitted to file a new 
original bill in this court against the exe- 
cutor on the trustees of the fund. But if 
he could not come in under the decree in 
that suit, or is entitled to more extensive 
relief than he could obtain under that de- 
cree, he may be permitted to file a new 
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bill inthe nature of a supplemental suit. 
(Brookes v. Gibbons, 4 Paige’s Rep. 
374. ; or 

Uyder such a decree for ‘the benefit of 
creditors generally, therefore, are the cre- 
ditors who may wish to come in under 
the same and avail themselves of its pro- 
visions are for every substantial purpose 
considered as parties. And if the nomial 
complainant neglects to proceed with due 
diligence under the decree, a « reditor who 
is entitled to come in and prove his debt 
before the master will have leave to pros- 
ecute the suit, (Powell v. Walworth, 2 
Mod, Rep. 183; Cook v. Bolton, Russ 
Rep. 282). And where the sole complain- 
ant in such a suit dies,or the suit becomes 
abated by the death of the defendant 
therein, if the complainant or his repre- 
sentative does not revive within such rea- 
sonable time as may be fixed by the court 
for that purpose, it is a matter of course 
to permit any creditor who has established 
his debt before the master, to file a supple- 
mental Bill in the nature of a Bill of re- 
vivor to revive and continue the proceed- 
ings, (Dizon v. Wyatt, 4 Mod. Rep. 393; 
Houlditch v. The Marquis Donegall, | 
Sim. and Stu. Rep. 491. Mitf. Pl. 4th 
Lond. ed. 79. 3 Dan. Ch., Prac. 73). Al- 
though the cases referred to by Lord Re- 
desdaile were those in which the creditor 
had already come in and established his 
claim before the master, I apprehend that 
any creditor who had an existing claim 
against the fund, and a right to come in 
and prove the same under the decree has 
an equal right to file a supplemental Bill 
to revive and have the benefit of the for- 
mer proceedings. The only difference be- 
tween his case and that of a creditor who 
has established his claim appears to be 
that the former would be bound only to 
state the existence of his debt in the sup- 
plemental Bill, but also to prove it, if it 
was not denied by the defendant’s answer, 
before he would be entitled to revive and 
continue the proceedings, ( White on Sup. 
and Rey. 156). 

If a revival of the suit in this case wasne- 
cessary, therefore I should under the cir- 
cumstances of the case permit any of the 
creditors ofthe bank who had presented 
and proved their claims to the satisfaction 
of the receiver, underthe order for that pur- 
pose made by the court, to file a supple- 
mental Bill to revive and continue the 





proceedings. And similar permission 
would be given to any creditor who had 
presented his claim to the receiver within 
the time limited by the order for that pur- 
pose, upon the presentiment of a petition 
upon oath showing that his claim which 
had been rejected by the receiver wasa 
valid claim against the bank at the time 
of its failure. 

A revivor of the proceedings does not 
however, appear to be necessary where 
there is no further litigation to be had with 
the defendant in the original suit, and 
and where the only questions to be settled 
are between the different creditors claim. 
ing payment out of a fund whichis in the 
possession of an officer of the court and 
under its control, (3 Dan. Ch. Pr. 224). 
In the case under consideration, the nomi. 
nal complainants are no longer in exist- 
ence, and their right to continue these 
proceedings has not devolved upon any 
other persons or officers representing the 
same right. Indeed, the whole object of 
the suit has already been attained by pla- 
cing the funds of the bank into the hands 
of the receiver, to be distributed among 
the creditors and stock holders of the 
corporation under the direction of the 
court. And the charter of the bank has 
in fact been annihilated by the decree, so 
that the citizens of the state are in no 
danger of being injured hereafter by any 
proceedings of its officers. All that is 
necessary, therefore, is to direct an order 
to be entered that the master proceed upon 
the reference to ascertain and determine 
the validity of the claims which have 
been presented to the receiver and disal- 
lowed, as there are in fact no bank com- 
missioners and the corporation itself is dis- 
solved, so far as relates to any proceedings 
in this State, it appears to be improper to 
entitle the papers hereaftter as in the 
original suit; except in the order for the 
master to proceed, which should be so 
entitled. But the order will direct that all 
subsequent proceedings shall be entitled, 
“In the matter of the receiver of the City 
Bank of Buffalo,’ and the right of the 
creditors against whose claims the mas- 
ter has reported, to except to his report, 
must be exercised within the usual time 
allowed by the rules and practice of the 
court after service of a copy of the order 
upon them or their solicitor. 
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Before the Hon. Lewis H. Sanprorp, 
Assistant Vice-Chancellor of the first 
Circuit. 

Woop v. Crute—Auburn 26 Oct. 
11 Nov. 1843. 


TENANT IN COMMON—PARTITION. 


A widow having a right dower in land, is not a 
tenant in common with the owner or owners 
of the land. 

And she cannot be made the sole complainant or 
defendant in a suit for partition. 

Tue three complainants became the 
purchasers at a Sheriff’s sale of a house 
and lot owned by F. J. Clute. After 
Clute’s death they received a deed from 
the Sheriff and then exhibited a bill in this 
court against the widow of Clute, to com- 
pel a partition of the premises on a sale 
and division of the proceeds. The widow 
put in an answer insisting upon having 
her dower assigned, and that a sale was 
not necessary. Testimony was taken 
upon this subject, but as the case turned 
the point of jurisdiction, it is not referred 
to in the opinon of the court. 

J. P. Hulbert, for complainants. 

S. Walker and J. Rathbun for defendant. 

The Assistant VicE-CHANCELLOR. 
—The defendant objects that this suit 
cannot be maintained, because she has a 
mere dower right in the premises in ques- 
tion. This ground was first taken at the 
hearing, but if well founded, nodecree can 
be made which will affect her rights. 

The defendant is not a tenant in common 
with the complainants. (Jackson d. 
Clark v. O' Donoughy, 7 Johns. R. 247 ; 
Bradshaw v. Callaghan, 8 id. 558; Sig- 
lar v. Van Riper, 10 Wend. 414; Yates 
v. Paddock, 10 id. 528.) 

In the case last cited, the question was 
examined by the Supreme Court in refer- 
ence to the provisions of the revised sta- 
tutes relative to dower, and that court de- 
cided that the dower right of a widow is 
still a mere right of action, and that she is 
not a tenant in common with the heir or 
alienee of her husband. 

The origin of equity jurisdiction in 
cases of partition is involved in obscurity. 
(Allnatt on Partition, 78 to 80, and the 
cases there cited; 2 Hoff. Ch. Pr. 160.) 
It probably existed in England before the 
statutes 3 Hen. 8, ch. 1, and 32 Hen. 8, 
ch. 32, when partition was a remedy con- 


17 ves. 552, per Lord Eldon). Inrespect 
to the estates of theparties to the proceed- 
ing, I cannot find that the Court of Chan- 
cery in England, ever entertained a suit 
for partition where it was not allowable 
in the courts of law. In this state, the 
jurisdiction of the court of chancery in 
partition, appears to have existed inde- 
pendent of the stafutes on that subject. It 
is recognized in 1 Rev. Laws 513, § 14, as 
an existing remedy. 

In the revised statutes, the court of 
chancery is declared to have the same 
power on this subject, as is therein given 
to the common jaw courts in like cases 
—(2 R. S. 329, § 79.) 

So far as I can discover, this court never 
assumed to make partition between parties 
who could not maintain the proceedings 
under the statute ; and if iteverhadamore 
extended jurisdiction in that behalf than 
the statute gave to the courts of law, it 
would probably now be deemed confined in 
its exercise to the provisions of the statute. 

The question therefore is upon the 
Revised Statutes. Do they authorize 
such a bill as this ? 

The first section of the statute of par- 
tition—(2 R. §.317) seems topoint out all 
the parties by and betweeri whom, the 
proceedings may be instituted. And one 
controlling principle, without regard to 
extent or quantity of the interest, is that 
they shall be jount tenants, or tenants in 
common. Subsequent sections authorize 
the introduction of other part-owners, and 
persons having particular, qualified or 
revisionary interests ; such as tenants for 
years, by the curtesy or in dower, per- 
sons entitled in reversion or remainder, and 
creditors having liens. These may be 
made parties to the partition, but there ap- 
pears to benoauthority for their instituting 
it, unless they are also tenants in common 
in possession. It may be said that in this 
case, the complainants are tenants in com- 
mon, and entitled tocommence the suit un- 
der the first section, against one whohas an 
interest such as is mentioned inthe fifth and 
sixth sections. The difficulty is, that there 
must be a suit between tenants in com- 
mon. They cannot all be on one side of 
the suit or petition, and the particular in- 
terests on the other. Here the complain- 
ants own the whole estate in possession 





fined to coparceners, (see Agar v. Fairfax, 


subject to a right in action belonging to 
the defendant, by virtue of which she 
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may come into possession of a portion of 
the land, not as tenant in common, but in 
severalty. She can have no possession 
until her dower is admeasured to her. As 
tenant in dower, she is not and never will 
be a tenant in common with the com- 
plainants. If this proceeding can be main- 
tained, what is to prevert all the tenants 
in common from proceeding jointly in par- 
tition against a specific holder in lieu on 
the whole or an individual portion of an 
estate? A brief examination of the de- 
cisions under the former statutes of parti- 
tion will shed some light upon the point. 
In Bradshaw v. Callaghan, in the court 
for the correction of errors, 8 Johns. R. 
558, (and see between the same parties, 5 
J. R. 80,) the tenants in common of the 
inheritance had proceeded under the stat- 
ute to make partition, and had the dower 
of the widow set off in severalty in each 
parcel. She was made a party and a 
proportion of the costs charged upon her 
allotments. It was decided that the pro- 
ceeding was null as to her, the statute 
then in force, (1 Kent and R. 42) making 
no provision for affecting the rights of 
tenants in dower of the whole premises. 

In the revised laws, (1°R. L. 513 §14 
&c.) provision was made for tenants in 
dower reversioners, &c., in express terms ; 
but in Coles v. Coles, 15 Johns. 319, it was 
held that the act did not extend to a case 
where the husband was seized in sever- 
alty of the whole premises, and that she 
could not be made a party to a partition 
among his heirs, &c. The act of April 
15, 1814, (ch, 198) authorized a sale of 
the widows dower in such ‘a case, but it 
did not enable the courts to set it off ina 
partition. 

In Yates v. Paddock before cited, one 
of the consequences which it is said 
would flow from holding an estate in 
dower to be a tenancy in common under 
the revised statutes, was the remedy by 
partition. 

In Striker v. Mott, 2 Paige, 389, it was 
held that a reversioner cannot file a Bill 
for partition. It must be exhibited by a 
party in possession. ‘The same reason ap- 
plies to a tenant in dower, with the addi- 
tional reason that she is not a tenant in 
common. If these cannot be the sole 
parties on the one side of the suit, is there 
anything in the statute which authorises 
them to be the sole partieson theotherside? 





My conclusion is that the suit cannot 
be maintained in its present form. One 
or more of the tenants in Common must 
be made defendants. The Bill must be 
dismissed with costs, but without preju. 
dice to the complainants legal or equitable 
rights in the premises, or to a proper suit 
or proceeding by any of them for partition 
against the others. And inasmuch as 
the objection to this suit appeared on the 
face of the Bill, and was not set up by 
demurrer or in the answer, the defendant 
is to recover no more costs than she would 
have been entitled to upon a demurrer to 
the Bill. 








SUPREME COURT. 


Supreme Court of the State of New York, 





Before the Hon. Samuet Nex son, C. J., 
and Judges Bronson and Cowen. 


Sotomon M. Pixe v. Jos—erpH AcKER. 
MISNOMER. 


A judgment was obtained against Samuel M. P. 
and others in an action of contract and a fi fa 
was issued thereon and delivered to the Sheriff 
of New York who levied upon the goods of Sol- 
omonM. P. It appeared that Solomon M. P. 
had never been served with process, but that he 
had applied to set aside the judgment and that 
the affidavit used on the occasion was entitled 
Samuel M. P. impleaded with others, namin, 
them, and commenced as follows, ‘* Samuel M. 
P. the defendant, impleaded, &c., being duly 
sworn doth depose and say,” &c., and was signed 
*«©S. M. P.”? It also appeared that when the 
deputy sheriff made the levy, he shewed the 
execution to the plaintiff who said nothing 
about his name being wrong, but said he had not 
been served with the process : 

Held, that the sheriff was not, under the cir- 
cumstances, justified in seizing the goods. 

To have estopped Solomon M. P., it should ap. 
pear that he knew the execution was against 
Samuel M. P., and then either admitted his lia- 
bility, or stood by and allowed the deputy to 
make the levy without informing him of the 
error. 

A motion to set aside a judgment is not an appear- 
ance in the action. It is too late to appear to 
an action after judgment is perfected. 

Admissions made after an act done, are but evidence 
more or less cogent, according to the circum- 
stances of the case ; but they do not go back 
and make an estoppel by relation. 


Rep evin tried before Kent, Circuit 
Judge at the New York Circuit in July, 
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1842. Barker and Holt recovered a 
judgment in this court in an action upon 
contract against Samuel M. Pike and 
three others. A fifa was issued on the 
judgment to the Sheriffof New York, and 
the defendant, being such Sheriff, levied 
the fi fa upon the goods of the plaintiff in 
this suit, whose name is Solomon M. Pike. 
The plaintiff thereupon brought this ac- 
tion. 

The deputy-sheriff testified that when 
he made the levy he showed the execution 
to the plaintiff, who said nothing about 
his name being wrong; but said he had 
not been served with process. Abouta 
year afterwards, he said he was not named 
in the execution, his name being Solomon. 
This was after he had applied to the 
court to set aside the judgment. The 
plaintiff had made an application to this 
court to set aside the judgment, his affi- 
davit on that occasion stating that the 
suit was commenced by the filing of a 
declaration pursuant to the statute, but 
that the declaration had never. been 
served upon him. The motion was de- 
nied, but on what ground did not appear. 
The affidavit then made was entitled 
Samuel M. Pike implead with others, 
naming them; and then followed “ Samuel 
M. . Pike, the defendant, impleaded &c., 
being duly sworn, doth depose and say” 
&c. It was signed “S. M. Pike.” The 
attorney who drew the affidavit testified 
that he was employed to make the motion; 
that he took the name from the declara- 
ration, that the point to which his atten- 
tion was called was the fact that the de- 
claration had not been served. Witness 
thinks he read the affidavit over to the 
plaintiff, but not the title of the cause, and 
that he began with the words “ being 
duly sworn”? He never heard of the 
question about the name until after the 
motion had been made, and about the 
time this suit was brought. 

The plaintiff offered to prove that he 
was out of the state at the time the suit of 
Barker v. Holt was commenced, and was 
never served with either process or decla- 
ration by any name at their suit; that his 
true name was Solomon, and he has a 
brother whose name is Samuel M. Pike. 
The Judge rejected the evidence, and non- 
suited the plaintiff who now moves for a 
new trial on a case. 





A Crist and G. Wood, for plaintiff. 

W. B. Blunt, for defendant. 

By the Court, Bronson, J—The exe- 
cution against Samuel was no justifica- 
tion to the sheriff for seizing the goods 
of Solomon; and if it could be shown 
that the plaintiff (Solomon) was one of 
the joint contractors who were intended 
to be sued, as was probably the fact, it 
would not help the defence.. The diffi- 
culty would still be that there was no ex- 
ecution against the person whose goods 
were seized, (Griswold v. Sedgwick, 6 
Cow. 456; Scott v. Ely, 4 Wend. 555). 
If the plaintiff had been served with the 
declaration at the suit of Barker and 
Holt, and had appeared in that action 
without pleading the misnomer in abate- 
ment, his goods might then be taken by 
virtue of the execution. He would then 
have admitted that he was properly sued 
by the name of Samuel, and would be 
estopped from afterwards gainsaying it, 
(Crawford x. Satchwell, 2 Str. 1218; 
Cole v. Hindson, 6 T. R. 234, and 235-6, 
per Kenyon,C. J.) But here it does notap- 
pears that the plaintiff was sued, or that he 
appeared in the original action. His of- 
fer to shew that in point of fact he had 
not been served with either process or 
declaration was more than was necessary 
to his success. It was for the defendant 
to shew that the plaintiff had been sued. 
In Reaves v. Slater, (1 B. and C. 486.) 
John Stowe Lundie had conferred a judg- 
ment by the name of John Stone Lundie, 
and it may well be that he could not 
question the levy of an execution upon 
his goods. 

The deputy says he shewed the execu- 
tion to the plaintiff at the time he madg the 
levy. But the fair inference from the facts 
is, that the plaintiff did not notice, that he 
was not the party named in the execution; 
and there is no pretence that the deputy 
made the levy in consequence of any ad- 
mission of the plaintiff that his goods wer 
subject to the execution. The plaintiff 
told the deputy he had not been served 
with process, and he soon afterwards 
swore to that fact, and moved to set aside 
the judgment. At this time he seems 
to have been under the impression that 
there was a judgment and. execution 
against him; but when he afterwards dis- 
covered the fact to be otherwise, he 
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brought this action. The defendant 
could not make out an estopped without 
satisfying the jury that the plaintiff knew 
the execution was against Samuel, and 
then either admitted his liability in ex- 
press terms, or stood by and allowed the 
deputy to make the levy, without in- 
forming him of the error. 

The affidavit which the plaintiff made, 
if wholly ynexplained, would not con- 
clude him. A motion toset aside a judg- 
ment for irregularity isnot an appearance 
in the action. It is quite too late to appear 
to the action after judgment has been 
perfected. The plaintiff was only in 
court for the purposes of the motion. 
And besides, the levy was made—the 
wrong for which the action was brought 
had been done long before the affidavit 
was made, 

When a party has made an admission 
for the purpose of influencing the con- 
duct of another and the other party has 
acted upon it, the admission will operate 
as an estopped in pais. But admissions 
which come after the act, are but evi- 
dences more or less cogent according to 
the circumstances of the case. They do 
not go back, and make an estopped by 
relation. 

But the affidavit as explained by the 
attorney who drew it proved little or.no- 
thing against the plaintiff. He probably 
did not know that he was misnamed in 
the title and beginning of the affidavit, 
which seem not to have been read to 
him. 

New trial granted. 


SS Se 


~ COURT OF COMMON PLEAS, 


Before the Hon. M. Uxsnorrrer, and 
Judges Ineuis and Incranam. 











Wiiram R. Wiiu1aMs v. Rozpert War- 
prop—January 27, 1844. 


PLEADING AND GIVING NOTICE OF SAME 
MATTER OF DEFENCE. 


Where a defendant pleads and give notice of the 
same matter of defence the Court of Common 
Pleas adopting the rule of the Supreme Court, 
will on motion of the plaintiff order either the 
plea or notice at the option of the defendant to 
be stricken out, 











THIs was an appeal from an order 
made at chambers by his Honor Judge 
Ulshoeffer. 

The action was for an assault and bat- 
tery. The defendant pleaded the general 
issue and gave notice of the same matter 
of defence in the cause whereupon the 
plaintiff moved that the defendant elect 
whether he would retain the plea or no- 
tice, and that one be stricken out of the 
pleadings. The defendant’s attorney ad- 
mitted that the plea and notice were 
identical. 

The learned Judge made an order 
that the second plea of the defendant be 
stricken out of the pleadings unless the 
defendant should elect to retain ‘the se- 
cond plea by notice to the plaintiff in 5 
days that the notice of special matter be 
stricken out; from this order the plain- 
tiff now appeared. 

A Crist for the plaintiff. The 2R. S. 
277 new ed. 23, gives the right to the 
defendant to plead as many pleas as he 
may think necessary subject to the right 
of the court to compel him to elect when 
he pleads inconsistent pleas : the defendant 
with the general issue may give notice 
of any matter which if specially pleaded 
would be a bar, (§ 24.) 

1. There is no rule of the Court of the 
Common Pleas, restricting the rights of 
the defendant to plead as many pleas as 
he thinks fit and at the same time give 


-notice of special matter. 


2. There is no pretence that the pleas 
in this case are inconsistent. 

3. The right given by the statute is 
full and the court have no right to re- 
strict it. 

4. The case of Ripley v. Burgess, 2 
Hill 360, is relied upon as an authority 
to support the motion ; but, 

1. There is a rule of the Supreme 
Court prohibiting the defendant. to 
plead and give notice ofthe same mat- 
ter. 

2. In this case it appeared affirma- 
tively that the plea and notice of spe- 
cial matter was identical. 

3. It does not appear that the plea 
or notice in the case now before the 
court are identical there is nothing 
in the affidavit or which the motion is 
founded showing this fact. 

4. The papers on which the motion 
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is founded are clearly defective in this 

respect. ) 

In a word the statute gives us the 
right to plead and give notice as was 
done in this case, there is no rule of the 
court restricting this right. The case in 
2 Hill is no authority, this decision be- 
ing founded on the rule of the Supreme 
Court, and in this case it appeared that 
the plea and notice were identical. At 
all events costs should not have been al- 
lowed. This was already wrong, as we 
have a right by the statute to plead as 
we did. There being no restriction in 
the statute except in those cases where 
the pleas were inconsistent which they 
are not in this case. 

R. J. Clark for the defendant contra.— 
The 98th rule of this court adopts the 
rules and practice of the Supreme Court 
so far as the same can be applied with 
convenience. ; 

The 85th rule of the Supreme Court 
says the defendant shall not both plead 
and give notice of the same matter of de- 
fence. 

And there is nothing in the rules of 
this court which conflicts with the 85th 
rule of the Supreme Court, therefore, 
that is a rule to all interests and purposes 
of this Court. 

The Supreme Court have decided the 
case of Ripley v. Burgess, 2 Hill 360, 
that ‘‘ where a defendant pleads and gives 
notice of the same matter of defence the 
Court will on motion of the plaintiff or- 
der either the plea or notice at the option 
of the defendant to be stricken out with 
costs to the plaintiff.” 

The motion made, and order granted 
in this cause were in strict conformity to 
the above decision and this Court has 
adopted the above practice. The learned 
counsel referred to an order granted by 
Judge Ingraham, on the I8th May, 1843, 
in the case or Davis v. Myers, in support 
of this proposition. 

I can see nothing in the order made in 
this cause of which the defendant should 
complain, and I therefore humbly ask, 
that the Court will confirm the order 
made in the cause and dismiss the appeal 
with costs to the plaintiff. 

Per Curian :—We have repeatedly 
adopted the rule of the Supreme Court 
in regard to pleas and notices where they 








are of the same matter, and in practice 
it is as much as the rule of this Court as 
of the Supreme Court. 

The order appealed from should be 
confirmed. We have not however gran- 
ted costs on these motions, but have gen- 
erally ordered the plaintiff’s costs to abide 
the event. 





HISTORICAL OUTLINE OF THE LAW. 
PART IV. 
HENRY IV. 


As in Edward the third’s time we find 
the Parliament approving and affirming 
the law of the Crown, so in the reign of 
Henry IV., formerly Duke of Lancaster, 
they exerted their right of new settling 
the succession to the crown; and this was 
done by the statute of Henry IV. c. 2, 
whereby it is enacted “that the inheri- 
tance of the crown and realms of Eng- 
la:.d and France, and all other the king’s 
dominions, shall be set and remain in the 
person of our Lord the King, ‘and in the 
heirs of his body issuing.” 

To prevent deceits of the King, it was 
amongst other things, provided by 1 Hen. 
c. 6, that no grant of the crown should 
be good, unless in the grantee’s petition 
for them express mention be made of the 
real value of the lands, and also of such 
things as he had before had of the crown ; 
and the more effectually to prevent the 
bestowal on unworthy persons, it was 
declared by statute 4 Hen. IV. c. 4,tha the 
would make grants to none but such as 
deserved them. ' 

Between this reign and that of King 
Henry the eighth, many new treasons 
were invented, as that of clipping money, 
breaking prison, or rescue when the pris- 
oner was committed for treason, stealing 
cattle by Welchmen, execrations against 
the King, counterfeiting the sign mauuel 
or signet, refusing to abjure the Pope, 
and many others. 

Although in the 1st of Henry IV. the 
commons were foiled in their attempt to 
share in the judicial department of the 
Lords, they drew from that house an ex- 
press resolution that they had a legisla- 
tive authority in all statutes, grants and 
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subsidies. This was a declaration ex- 
pressly in favor of their right. It was, 
nevertheless, so little regarded in prac- 
tice, that the very next year it was inva- 
ded ; for the statute 2 Hen. IV. against 
Lollards was passed without assent of the 
Commons, who are said to have express- 
ly protested against it; notwithstanding 
which it has always been held to be an 
act of Parliament, and was occasionally 
enforced as such. 

As the ancient privilege which exemp- 
ted members of Parliament from arrest 
had not been duly observed, it was prayed 
in Parliament that whosoever arrested a 
Knight, or burgess, or his servant, should 
be fined at the King’s mercy. To which 
it was answered that they had sufficient 
remedy already. It was, however, thought 
necessary that a punishment should be 
enacted for the offence of assaulting, 
beating, or wounding any menial servant 
of a knight or burgess. 

It was ordained by statute 1 Hen. IV. 
c. 15, that the elections of knights of the 
shire were to be made in pleno comitatu, 
and that this was to be done by all suit- 
ors, present, whether summoned or not ; 
and that, by 2 Hen. IV. c. 2, if the sher- 
iff made a return contrary to the act, he 
was to be fined £100 to be enquired of 
by the justices; and the knights so un- 
duly returned were to lose their wages. 

By a statute, II Hen. IV., all judges 
and officers of the King convicted of 
bribery were to forfeit treble the bribe, 
be punished at the King’s will, and dis- 
charged from the King’s-service forever. 

By statute 11 Hen. IV. e. 7, any two 
justices, together with the-sheriff or the 
under sheriff of the county, may come 
with the posse comitatus, if need be, and 
suppress any riot or other unlawful as- 
sembly arrest the rioters, and record upon 
the spot the nature and circumstances of 
the whole transaction; which record 
shall be alone sufficient conviction of the 
offender. 

To remedy a mischief that prevailed 
in this reign of beating, wounding, or 
robbing a man, and then cutting out his 
tongue or putting out his eyes, to prevent 
his being an evidence against the offen- 
der, this was declared by stat. 5 Hen. IV. 
ec. 5, to be felony, if done of malice pre- 
pense,—that is, voluntary and of set pur- 


‘es so appropriated. 





pose,—though done upon a sudden occa- 
sion, as Sir Edward Coke explains it. 
This shews that mayhem was now consid- 
ered as a felony of life and limb; for 
though cutting out tongues did not come 
within that construction, yet putting out 
eyes was a mayhem at common law. 

All persons who accepted any provis- 
ions from the Pope to be exempt from 
canonical obedience to their proper or- 
dinary, were, by stat. 2 Hen. IV. ¢. 3, 
subjected to the penalties of premunire. 

For the regular maintenace of the cler- 
gy, it was enacted by statutes 2 Hen. IV. 
ce. 3; and 7 Hen. IV. c. 8, in confirma- 
tion of the statute on this subject in the 
former reign, that a secular person was 
to be appointed perpetual vicar in church- 
Whence vicars, be- 
ing regularly instituted and inducted, ob- 
tained the same claim as parsons. 

By an addition to the statute of Pro- 
visors, all persons purchasing bulls of ex- 
emption from tithes were made chargea- 
ble with them in the same manner as if 
they had not been purchased. 

Actions were, by statutes 4 Hen. IV. c. 
7, ¢. 15, allowed to be brought for the free- 
hold against the cestui que use, if in the 
actual enjoyment of the profits. 

All the proceedings on fines, either at 
the time of acknowledgment, or previous, 
or subsequent thereto, were by statute 
5 Hen. IV. c. 14, to be enrolled on re- 
cord in the Court of Common Pleas. 

Scutage, which was assessment, upon 
knight’s fees, that of hidage upon all 
other lands and of talliage upon cities and 
burghs, fell into disuse upon the intro- 
duction of subsidies about the time of 
Rich. II. and Hen. IV. 

Subsides were a tax, not immediately 
imposed npon property, but upon persons 
in respect to their reputed estates, after 
the nominal rate of 4s. in the pound for 
the lands, and 2s. 8d. for goods and for 
those of aliens in double proportion. 

The taxes were levied on wool, wine, 
leather, merchandize, and land. 

The revenues and profits of the crown, 
the subsidy of wool and tenths of the 
clergy, amounted to only 48,000 marks 
per annum, of which 24,000 marks were 
allotted for the King’s household, and 
most of the rest for the defence of the 
kingdom. 
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By an addition to the Statute of La- 
bourers,7 Hen. IV. c. 17, servants and 
labourers were restricted from putting 
their children apprentices to any craft or 
labour within a city or borough, except 
he has land or rent to the value of 20s. 
per annum, on pain of one year’s impris- 
onment ; and any person taking an ap- 

rentice contrary to the regulation was 
to be fined 100s. 

By stat. 4 Hen. 4, c. 18, power was 
given to the Chancellor, in the case of 
infants having been decoyed from their 
parents by the monks and friars, into re- 
ligious houses. By another act in the 
same year, c. 8, the Chancellor was au- 
thorized to grant a special assize to per- 
sons aggrieved by false equity on lands, 
or false possession of goods, and if 
they recovered, they were to have treble 
damages. 

It was enacted by statute 5 Hen. IV., 
c. 2, that if any one sued for a pardon to 
be granted to a provator or prover, his 
name should be inserted in the charter, 
with the mention that it was granted at 
his instance ; and if the power became 
afterwards a felon, the person suing the 
pardon was to forfeit 1001. 

It was provided in this reign, that eve- 
ry town or seigniority not having stocks, 
should be fined 100s. 

The notion of producing gold and sil- 
ver out of other metals, (and under cover 
of so doing, as Mr. Reeves observes, 
probably coining base metal) having be- 
come a source of fraud and imposition in 
this reign, it was enacted that any one 
using the craft of multiplication, as it was 
called, and was attained thereof,should, by 
st. 5 Hen. IV. c,incur the pain of felony. 





Tue Riots 1x Lonpon.—Lord Eldon 
used to relate that in the early days of 
his Chancellorship during one of the Lon- 
don riots, his house was surrounded by a 
mob ; several of the daring rioters broke 
in, and one penetrated as far as his room. 
His Lordship collared him on his en- 
try and said, ‘if you don’t mind what 
you are about my man you’ll be hanged.” 
The visiter replied, “‘ perhaps so old chap, 
but I think it looks now as you’ll be hang- 
ed first,” and added the old peer, ‘I had 
my misgivings that he was in the right.” 





EBRGLISH CASES. 


In the Queen’s Bench. 


Before the Right Honorable Lord Den- 
MAN, C. J. and Judges Patreson, 
Wiu.uiams, CoLeripce and WicHTMAN. 





Dawson v. CHampney—25 Nov. 1843, 
LIABILITY OF INKEEPER. 


An inkeeper is only responsible for the loss of goods 
of a traveller placed under his care, where the 
loss of the property can be attributable to the neg- 
ligence or want of proper attention on the part of 
the inkeeper. 

Where a farmer on a market day put his horse in 
the stable of an inkeeper, and the horse is kick- 
ed by another horse in the stable so that the 
horse is obliged to be killed ; the question to be 
left to the jury is, whether the inkeeper has 
been guilty of any negligence or the want of due 
care and attention while the horse was under 
his custedy. And if, on such leaving, a jury 
should find a verdict for the inkeeper, and nega- 
tive any act of negligence, this court will not 
disturb the verdict. 


Tuis was an action on the case tried 
before Mr. Justice Creswell at Carlisle. 
The declaration alledged that the defend- 
ant was an inkeeper, and that the plain- 
tiff placed his horse in the care and cus- 
tody of the defendant, and that by the 
neglect and improper conduct of the de- 
fendant an accident happened to the 
horse—plea, not guilty. The plaintiff 
was afarmer, and the defendant an in- 
keeper; and the day in question being 
market day, the plaintiff put his horse up 
at the stables of the defendant and gave 
it into the care of the ostler. During 
the absence of the plaintiff, another horse 
in the same stable kicked the horse of the 
plaintiff and broke his leg, and in conse- 
quence of the injury, the horse was oblig- 
ed to be killed. Evidence was given on 
the part of the defendant to negative the 
allegation of negligence, and to shew 
that due. and proper care had been taken 
of the horse of the plaintiff, and that the 
injury was the result of accident. The 
learned Judge told the Jury that, unless 
in their opinion the defendant had been 
guilty of actual negligence, he was not 
responsible for the loss of the plaintiff’s 
horse. The Jury were therefore to find 
from the facts of the case, whether the 
defendant had been guilty of any negli- 
gence, or whether he had not bestowed 
all reasonable care upon the plaintiff's 








414 THE NEW-YORK LEGAL OBSERVER. 





English Cases.~—-Bright v. Braid. 





horse while it was in his custody. The 
jury found a verdict for the defendant. 

Mr. Watson, applied for a rule to shew 
cause why there should not be a new 
trial, on the ground of misdirection. He 
contended that the defendant was respon- 
sible at all events, to the plaintiff for the 
safe custody of the horse. An inkeeper 
is liable for any accident that happens to 
a horse whilst in his stables, and in his 
custody. The question to be left to the 
jury is not whether the defendant has 
been guilty of gross negligence, but whe- 
ther in law, he has not been guilty of 
negligence, from the fact of his not safely 
re-delivering the horse to the plaintiff 
when required so to do. Carriers and 
inkeepers are on the same footing, they 
are liable for all accidents that happen to 
goods in their care : the act of God and the 
King’s enemies only excepted. In Rich- 
mond v. Smith, 8 Barn and Cres. 9, an 
innkeeper was held liable for the goods 
of atraveller stolen from the inn. Mr. 
Justice Bayley in that case says, ‘‘ It ap- 
pears to me that an inkeeper’s liability 
very closely resembles.that of a carrier. 
He is prima facie liable for any loss not 
occasioned by the act of God,or the 
king’s enemies ; although he may be ex- 
onerated, where the guest chooses to 
have his goods under his own care.” 
The same doctrine is laid down in Story 
on Bailments, s. 470. The injury done 
to this horse in this case is the same as if 
it had been stolen out of the stable of the 
defendant, in which case the defendant 
would have been responsible. If there- 
fore, the defendant is answerable for the 
safe custody of the horse, he is under the 
circumstances of this case, guilty of negli- 
gence. 

Lord Denman, C.J. afterwards delivered 
the opinion of the court. This was an 
action on the case brought against an inn- 
keeper for damages sustained in conse- 
quence of an injury inflicted on the plain- 
tiff’s horse whilst under the care and cus- 
tody of the defendant. The learned 
Judge left the question to the jury, whe- 
ther the defendant had been guilty of any 
actual negligence in the manner in which 
he had taken care of the horse. ‘The ju- 
rymen were of opinion from the evidence 
submitted to them that the defendant had 
not been guilty of any negligent conduct. 





It was contended in applying for this rule 
that the defendant must be taken to be 
guilty of negligence, if he does not re- 
store to the plaintiff his horse in the same 
condition as it was when it was given in- 
to his custody. The law on this snbject 
is laid down in Calyes case, 8 Coke 32. 
The work of Mr. Justice Story was 
quoted as argument, as laying down a 
different rule onthe subject, but we are 
of opinion that those observations do not 
apply in the present case. We were also 
referred to the observations of Mr. Jus- 
tice Bayley in a case of Richmond y. 
Smith, 8 Bar. and Cres. 9, laying down 
the rule that inkeepers and carriers are 
to be ‘placed on the same footing, but up- 
on reference to that case, we do not 
think it bears out the proposition con- 
tended for. We are therefore of opinion 
that the direction of the learned Judge 
was perfectly correct, and as the jury, by 
their verdict have negatived any negli- 
gent conduct on the part of the defend- 
ant, we see no reason to disturb the ver- 
dict.— Rule refused. 


Bricat v. Brain—Trin. Term, 1843. 
PLEADING. 


In assumpsit for rent, the nature of the tenancy 
was stated, and the dates on the face of the re- 
cord shewed that but one year’s rent was due at 
the time of the action brought. The breach al- 
ledged that two years rent remained due and 
unpaid. The defendant pleaded that except as 
to £105, (the amount of one year’s rant,) no part 
of the sum claimed in the declaration was due 
at any time before the commencement of the 
suit: Held, that this was a good plea, and a suf- 

. ficient answer to the demand of anything be- 
yond the sum of £105. 


Tuis was an action of assumpsit for 
rent. The declaration set out an agree- 
ment between the plaintiff and defendant 
for a holding, which begun in the autumn 
of 1840, and assigned as a breach the 
nonpayment of £200 rent. The right 
was dated January, 1842. The plain- 
tiff in fact only claimed one year’s 
rent, and the dates given in the declara- 
tion shewed that only one year’s rent was 
due ; but it was stated in the breach that 
two years’ rent was due and unpaid.— 
The plea was that except as to £105, 
there was no rent in arrear. 
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To this plea there was a demurrer. 

Mr. Bovill for the demurrer. 

The plea is defective for not stating to 
what portion of the rent claimed in the 
declaration, it applies. The breach as- 
signed is, that two years’ rent remains 
due and unpaid, and the plea should spe- 
cially point out to what portion of that 
claim the plea is intended as an answer. 
It is laid down in Comyn’s digest (Com. 
Dig. Pleader, E. 27, “If a plea goes only 
to part, it must ascertain the part of the 
declaration to which it is applied ; as in 
debt for rent for several years, if the de- 
fendant says quoad £20 parcel of rent 
nil debit, and does not show when the 
£20 was due.” [Mr. Justice Patteson.— 
You say that two years’ rent are due, but 
on the face of the declaration you shew 
that it is impossible two years’ can be 
due.] In Baden v. Flight, 3 Bing. N. C. 
685 ; 4 Scott, 412, an action was brought 
on a covenant in a lease. Breach that 
during the term to wit, on the 25th of 
March, 1826, the sum of £66 5s. for two 
quarters, ending the day aforesaid, be- 
came, and is still due, and in arrears.— 
Plea that no quarter’s rent ending the 
25th of March, then became due accord- 
ing to the provisions of the said inden- 
ture, in manner and form as the plaintiff 
alledged. This plea was held bad on de- 
murrer. The plea, it was there held, 
ought to have shown how the rent did 
not become due and in arrear, that it was 
paid or discharged, instead of alledging 
generally that it was not due and in arrear. 

Mr. Robinson, contra.—The plea is in- 
sufficient, and is the only plea that the 
defendant could plead under the circum- 
stances. The defendant could not have 
pleaded non assumpsit. The plaintiff in 
his declaration claims two years’ rent and 
therefore, the defendant is compelled to 
give some answer to the claim made in 
the declaration. In consequence of the 
manner in whieh the declaration is fram- 
ed, the defendant was under some diffi- 
culty how to proceed, and an application 
was made to a Judge at Chambers, when 
this mode of pleading was allowed. The 
defendant says by his plea, that as to a 


- certain sum, no rent had become due, or 


was in arrear. The case of Mitchell v. 
Townley, '7 Adol. and Ell. 164, is an au- 
thority for this mode of pleading. In 





that case, to a declaration in indebiatus 
assumpsit for four causes of action, with 
one promise and breach, defendant plead- 
ed as to 2/. parcel of the said several 
sums “payment and acceptance in satisfae- 
tion of ‘all the damages by reason of non- 
performance of the said promises as to the 
21. The plea was held good on special 
demurrer, though it did not state to which 
cause of action the payment applied.— 
This case of Mitchell v. Townley overrules 
two previous cases on the subject; viz, 
Mee v. Tomlinson, 4 Adol. and Ell. 262; 
1 Har. and Woll. 614, and Longman v. 
Vizeu, 3 B. N. C. 222. In Noel v. Davis, 
4 Mee and W. 136.7 Dowl. P. C.48 there 
was a declaration in assumpsit with four 
counts, the sum laid in each being £100. 
A plea of set off as to 27/. parcel of the 
monies in the declaration mentioned was 
held good on demurrer, though not plead- 
ed as to any particular count or sum.— 
This is not a plea of riens in arrear, for 
that would be bad in an action where the 
party goes for damages. The court will 
give such judgment on the whole record 
as seems proper, (Pinckney v. De Rotel, 
2 Wms. Saund. 379, a. n. (14) LeBret 
v. Papillon, 4 East, 502. 

Lord Denman, C. J.—I am not sure 
that the declaration itself might not be 
demurred to. But I shall confine myself 
to the plea. The plea says that, except 
as to the sum of 105/., no part of the 
sum claimed in the declaration was due 
at any time before the commencement of 
the suit. I think the plea is plain and 
intelligible. As tothe 105/., the defend- 
ant offers no defence; as to the rest he 
says that no part was ever due. The on- 
ly difficulty arises from the case of Baden 
v. Flight ; but that is only an apparent 
difficulty. There is a mis-statement in 
that case which prevents its application 
as an authority in the decision of the 
present. Iam of opinion that, notwith- 
standing that case there must be a judg- 
ment for the defendant here. _It is true, 
that this is not a plea of riens in arrear, for 
that plea could not be correctly applied to 
this case. 

Patteson, J.—There is not any neces- 
sity for over-ruling the case of Badin v. 
Flight, not meaning, however, for my- 
self to say that I should not consider it 
on any future occasion. ‘That case pro- 
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ceeded on this ground, that there being 
several demands in the declaration, the 
plea was pleaded to 20/1 parcel of it, 
and it was uncertain to what part of 
the demand the plea applied. Here 
there is a clear statement of rent be- 
ginning to accrue in the autumn of 1840. 
The action is brought in January 1842. 
Then it must be plain on the face of 
the record itself, that not two years, 
nor even a year and a half, can have 
elapsed from the time of the commence- 
ment of the holding, and consequently 
that two years rent cannot be due. The 
sum of 105/., mentioned in the plea 
and admitted to be due is, therefore, 
that which has become due in respect 
of the time that on the face of the declara- 
tion appears to have elapsed since the 
tenancy began. I do not see what 
other plea the defendant could have 
put on the record. As to the remain- 
der of the sum mentioned in the de- 
claration, if he had merely pleaded pay- 
ment as to 105/., and as to the residue, 
non-assumpsit, he would not have been 
allowed to go into evidence, for non- 
assumpsit would only have put in issue 
the contract as stated in the declarati- 
on. The defendant was obliged to plead 
a special plea to so much of the decla- 
tion as demanded a sum exceeding the 
105/., and he therefore pleaded that 
there was not any other rent beyond 
the 1051 ever due. The plea is right 
in form, and raises the question intended 
to be raised in a proper manner. [| am 
not sure whether the declaration itself 
would not have been found to be bad 
if had been demurred to. But that is 
not under consideration now. 

Wiiurams J.—I am entirely of the 
same opinion. In the statement of the 
plaintiff himself, more than one year’s 
rent, namely, two years, are alleged to 
be due. Though the dates on the face 
of the declaration are not consistent with 
this statement, yet the defendant could 
not trust to that, and he was therefore 
bound to make some answer to this dis- 
tinct statement. He did not do this by 
the plea of riens in arrear, but by saying 
plainly and clearly that at no. time was 
there any more money due in respect of 
the causes of action in the declaration 
mentioned them the sum of £105. This 
plea is sufficient. 





CoteripcE, J. concurred. The plea 
here is free from the objection to which 
it was liable in Baden v. Flight, for here 
it is not simply that the rent was not due 
on the day when it was alleged, but that 
except a particular sum, it was not due at 
any time whatever. 

Judgment for the defendant. 





LEGAL FICTIONS. 


THE ACTION OF TROVER. 


Tue plaintiff tells.his story in the most 
artless manner, declaring that he was law- 
fully possessed, as of his own property, of 
certain goods and chattels—say 200 bales 
of cotton, or some such trifle—or of cer- 
tain cattle—such as ten horses, ten mares, 
and ten geldings—thus giving one a fa- 
vourable impression of his wealth and 
importance—and that by some extraordi- 
nary and unexplained mischance he casu- 
ally lost them—rather a careless trick by 
the way—and then in a manner equally 
extraordinary and unexplained, the de- 
fendant stumbles upon them, and they 
come to his possession by finding ;— 
whereat youare apt to wonder at your own 
bad luck at never finding such things.— 
Then mark the defendant’s dishonesty— 
observe the consequences of the tempta- 
tion to which he was exposed, and be 
thankful you have escaped similar trials 
—whether of actions of trover or other- 
wise. For the defendant, well-knowing 
that the goodsare the property of the plain- 
tiff, and of right belong and appertain to 
him—no loop-hole left for a pretence of 
ignorance to creep out at,—but contriving 
and intending to deceive and defraud the 
plaintiff—the villain !—has not yet deli- 
vered them to the plaintiff, or any or ei- 
ther of them or any part thereof—not one 
of the thirty horses, mares and geldings 
that he found so ‘ promiscuously”—not 
even so much as would serve for a sam- 
ple of cotton—though the plaintiff with 
exemplary forbearance, has over and over 
again, requested him so to do: but no— 
the defendant has wholly refused to give 
up the plaintiff his goods, and not content 
with that, has absolutely converted and 
disposed of them to his own use—this is 
too much even for the plaintiffs patience, 
‘‘ and thereupon he brings suit.” 
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